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Any person aggneved by, this. Order-In-Appeal may file an appeal or revision application,
as the one may be ag,ﬂ _ st such order to the appropriate authority in the following way :
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(i) A revrsm‘n ,ppllcatlon Iles to the Under Secretary, to the Govt. of India, Revision
Application Unit, l\/Ilnlstry of Flnanoe Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New. Delhi"="110°001 Under Section 38EE of the CEA 1944 in respect of the
following case, governed by ﬁrst provrso to sub-section (1) of Section-35 ibid :
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(ii) , of any loss’, of goods Where the loss occur in transit from a factory to a
warehouse or! to another factory or from one warehouse to another durlng the course of
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Appeal to Custdri; Excise;
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febate:of:duty"of :ex0|§é'on goods exported to any country or territory
. of on; éxcisable material used in the manufacture of the goods
any’‘colntry or territory outside India.

In casé’of fg"c_ibld‘é exported -bﬁtside India export to Nepal or Bhutan, without
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Credit _6fva;1hrjiy'gd'0ty .allll‘_o'\"/ved"té be utilized towards payment of excise duty on final
produgts:under-the provisions;of this Act or the Rules made there under and such

order is passed by-the:Comimissioner (Appeals) on or after, the date appointed -

under Sec.109; of the Finance: (No.2) Act, 1988.
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The.above applicatiori shall be made in duplicate in Form No. EA-8 as specified
under. Rule;-9-of Gentral Excise- (Appeals) Rules, 2001 within 3 months from the
date;-on; Whi'c;h';}.the-;o:r’,d_er--‘sdthtto be appealed against is communicated and
shall-be -accompanied :by - two copies each of the OlO and Order-In-Appeal. It
should also be"accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed, under Section 35-EE of CEA, 1944, under Major
Head'of Acgount; 4™ o L
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& SenviceTax Appellate Tribunal.
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g albenéhof .‘:‘EQ:‘USioms, Excise & Service Tax Appellate Tribunal
C ;,:BahL.l[fjgli*'B(ha_v'van,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
ther than: as -_e'r'itiQ_ned in para-2(i) (a) above.
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: For an,._ appeal: to be flled.before ‘the CESTAT, 10% of the Duty & Penalty

here the bench of any nominate public sector
the Tribunal is situated.
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In case of the order covers ‘a number of order-in- Original, fee for each O.L.O.
should be pard in-the. aforesald manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case-may be, is fllled to av0|d scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for-each: - B
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Attentiohin- lnrrlted tothe fales cové'nng these and other related matter
contended in’ the Customs Exorse & Service Tax Appellate Tribunal (Procedure)
Rules 1982 . . _
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conflrmed by :the -Appellate Commrssroner would have to be pre-deposited,
provrded .that the pre deposrt amount shall not exceed Rs. 10 Crores. It may be
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F. No. GAPPL/COM/CEXP/47/2022-2023

ORDER IN APPEAL -
‘ Q

‘M/s. Shakti Polyweave Pvt Ltd. Plot No. 401/4 & 5, GIDC, Dholka, Ahmedabad-
382220 (hereinafter referred to as ‘'the appellant’) have filed the present appeal against
the Order-in-Original No. 14/AC/Dem/NA/2022-23, dated 31.10.2022, (in short 'impugned
order') passed by the Assistant Commissioner, Central GST, Division-V, Ahmedabad North
(hereinafter referred to as 'the aajudlcaz‘/ng authority).

2. The facts of the case in brief are that the Appellant are engaged in the
manufacture of PP/HDPE Woven Fabrics and Sacks (Laminated & Un-laminated) falling
under Chapter 39 of CETA, 1985 and were availing the benefit of Cenvat facility. They
locally procured duty paid inputs like PP/HDPE granules, tapes, un-laminated and -
laminated fabrics etc and also received goods under job-work challan.

2.1 -On 10.05.2016, a fire broke out at their factory. The raw material /semi-finished
goods got destroyed in fire. Appellant informed the jurisdictional Range Superintendent
and Assistant Commissioner of Central Excise, Division-IIl about the fire accident in the
factory and also informed the loss .of finished goods, semi finished goods and raw
materials destroyed in the said fire.

. 2.2 The Appellant also filed an application dated 18.04.2017 to the Principal
Commissioner of Central Excise, Ahmedabad-II, seeking remission of Central Excise duty
of Rs. 19,02,646/- on raw-material/semi finished goods and conversion cost. They also
filed another application on 03.05.2017 & 15.05.2017, seeking additional remission of -
Central Excise duty for Rs.5,91,853/- on raw material (goods received for job-work from-
. Supreme Petrochem Ltd., Mumbai). Thus, total remission filed by them involved duty
amounting to Rs. 24,94,499/-. ' |

2.3 The grant of remission of duty under Rule 21 of CER, 2002 are subject to guidelines
contained in Trade Notice N0.36/2005 (Basic No.25/2005) issued by the Commissioner of
Central Excise, Ahmedabad-IIl. The Range officer therefore requested for various details
from the appellant. Based on the reply submltted by the Appellant, followmg
. discrepancies were observed:-

a. Appellant-2 reversed the Cenvat credit of duty amounting to' Rs. 3,88,494/- vide
. RG23A Part-Il entry number 99 dated 30.06.2016 but have not reversed the -

CENVAT credit of duty amounting to Rs.24,94,499/- on the raw material destroyed:

during fire. As no duty reversal was made, interest on wrongly availed and utilized

.Cenvat credit was required to be recovered.

3. Accordingly, SCN was issued to the Appellant proposing recovery of Cenvat Credit
of duty of Rs. 24,94,499/- under Section 11A of the CEA, 1944 for non-reversal of credit
of duty involved in the raw materials/ semi finished goods consumed in-finished and
semi-finished goods destroyed during the fire. Interest and Penalty under Section 11A
. and Section 11AC respectively was also proposed. .
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4. The SCN was adjudicated vide the impugned order, wherein the recovery of
wrongly availed Cenvat credit was confirmed alongwith interest and penalty proposed in

the SCN.

5. Being aggrieved by the impugned order passed by the adjudicating authority, the
" appellant have preferred the present appeal contesting the demand, primarily.on the

- common grounds -

> The goods destroyed in fire were semi-finished products, were not excisable
goods ready for removal from the factory. It is a settled legal position that rio -
excise duty was leviable on semi-finished products; and even if Rule 21- of the Rules
‘was hot applicable, in case of destruction of semi-finished products in fire or flood,
no duty of excise could be levied and demanded in case of destruction of semi-
finished products. Reliance placed on Hon'ble Tribunal decision in cases like J.J. |
Foams Pvt. Ltd- 2015 (327) ELT 349, Park Nonwoven Pvt. Ltd- 2014 (308) ELT 431
and Urmi Chemicals- 2014 (301) ELT 356 wherein it was held that excise duty was
payable on excisable goods at the time of clearance only, and since semi-finished
products could .not be cleared, no duty was payable thereon. It is also held that the
question of reversal of credit arises only when the final products were destroyed in
fire, and not when the goods destroyed before removal, were in semi-finished

- condition.

> Section 5 of the Central Excise Act read with Rule 21 of the Rules makes it clear

“that remission of duty is allowed for duty of excise leviable dn any excisable goods

. which were lost or destroyed at any time before removal; and thus duty of excise is

leviable on any excisable goods, fully manufactured finished goods which were

" ready for removal from the factory of manufacture. In the present case, products -

destroyed in fire were semi- -finished, at intermediate stage of manufacture of the

~ final products, and therefore there is no duty liability for such semi-finished -

products, hence the Adjudicating Authority could not have confirmed the demand
~of central excise duty on the semi finished goods

> The Adjudlcatlng_Authorlty has committed a grave error in relying upon the Order
passed by the Commissioner dated 31.03.2021 on the remission application filed
by the appellant because the. said order passed by the Commissioner is challenged -
'by the appellant before the Hon'ble Tribunal by filing an appeal against the said
order. The appeal filed by the appellant is pending and therefore, no conclusion
‘can be arrived at by referring to the order passed by the Commissioner in the
present case. The AdJudrcatrng Authorrty by relying upon the order of the
Commissioner held that the present one was a case of negligence in takrng
precaution to avoid fire in the factory, and that the appellant has not taken due
precaution to avoid any possible loss or damage to the goods due to any.natural
calamities such as rain, fire etc. The appellant submits that these findings and

concluslonsare_ not based. on any evidence, but they are only inferences not
+ supported by any evidence or material on record. The Adjudicating Authority relied
upon the frndrngs ol the Commrssroner which referred to FSL report and the
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the Scientific Officer of FSL has held the SPL factory guilty of negligence, or for
failure in taking proper precautions to avoid fire. The FSL Officer has recorded his
observations about possible and probable reasons for fire and the spread of the
fire in the factory; but it is not recorded anywhere in this report that proper

precaution was not taken by the DTA unit of the appellant or that the fire occurred
because of negligence of the DTA in maintaining safety norms in the factory. The.

adjudicating authority ought to have given findings on the basis of the documents
available on record and should not have.merely followed the order passed by the

Commissioner in the remission case.

The appellant's factory is  registered  and licensed  under the
Factories Act, 1948 and under the Gujarat Factories Rules; 1963. All the provisions
and requirements of these statutes regarding maintenance of safety standards in a
factory are applicable to the appellant, and all the measures, precautions and
requirements laid down under these provisions are duly complied with by
appellant's DTA factory. The standards laid down under the Factories Act and the

Factories Rules for cleanliness and hygiene in the factory, safety standards and
" measures for the employees as well as the equipment, machinery etc. and also'

the materials- goods lying in the factory under these statutory provisions for
running and maintaining a factory have been complied with and fulfilled by the
appellant. It is therefore an undisputable position of fact that there was no
malafide or -any ill-intention on the appellant's part, nor any negligence in
maintaining safety norms in the factory that resulted in fire in the factory on
10.5.2016. -

In Kisan Sahkari Chini Mills Ltd. 2008 (222) ELT 540 (Tri.-Del), the Appellate
Tribunal has held that fire in a factory was in the nature of unavoidable
circumstances, and even if fire accident could be avoided, that would not mean

that remission of duty on goods damaged and destroyed in the fire could be
" refused. In Commissioner V/s. Next Fashion Creators Pvt. Ltd. 2012 (280) ELT

374 (Kar.), the Hon'ble Karnataka High Court has considered similar provision of
Section 23 of the Customs Act and held that an EOU was entitled to remission of
Aduty payable on goods destroyed in fire and that remission of duty could not be
refused on the grounds like importer had not taken proper care of the goods, or
that EOU was not entitled to remission. A fire in the factory is considered to be in
the nature of unavoidable accident calling for remission in this judgment. Similar
i/i'e_w was taken in U.P. State Sugar Corporation Ltd.- 2014 (302) ELT 249 (Tri.-
Del). Relying on a judgment of the Hon'ble Rajasthan High Court in case of UOI
V/s. Hindustan Zinc-Ltd. 2009 (233) ELT 61 (Raj.), the Appellate Tribunal has held
that remission of excise duty ought to be allowed by the Commissioner where

there was no evidence to show any malafide intention to evade excise duty. In
' Bidar Sahakara Sakkare Karkhane Ltd. 2015 (327) ELT 218, the Appellate.

Tribunal has interpreted Rule 21 of the Central Excise Rules to mean that the Rule
does not give powers to Commissioner to deny remission since the Rule does not
require him to satisfy himself that goods have become unfit for consumption or
marketing because of no fault on part of the manufacturer. It is held that even in
case of goods having become unfit for consumption or marketing for any reason

5
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same assessee M/s. Bidar Sahakari Sakkare Karkhane Ltd. 2016 (332) ELT 833 -
(Tii.-Bang) also, the Appellate Tribunal has allowed remission of duty on loss in

" quantity of molasses due to puncture in drain pipe while holding that remission
was permissible so long as the accident was not deliberate and there was no -
malafide on part of the assessee to make the accident occur resulting in loss of the
"goods. In Commissioner V/s. J.K. Sugar Lid. 2017 (346) ELT 559 (All), the
Hon'ble Allahabad High Court has held that granting remission of duty under Rule
21 of the Rules for burnt molasses which was no longer fit for consumption, was
proper when such loss had occurred due to unavoidable accident that usually take
place when the ambient temperature was high. Thus,.it i$ a settled legal position
that a fire in a factory of manufacturer was an accident and also a circumstance not
Aunde'r the control of the manufacturer, and ’therefore.remission of duty for all
excisable goods destroyed in such fire in the factory of manufacturer was requifed
to be allowed. By virtue of. such case law, it is also a settled legal position that
: granting remission was not discretion of the concerned authority, but remission of
duty was required to be allowed if the excisable good manufactured in a factory
were destroyed in an accident like a fire, and the assessee also established. that
‘there was no malafide nor any ill-design in respect of such fire. In the present case,
the fire that broke out in-the appellant's premises on 10.5.2016 was an accident;
and. there is ho‘dispute raised by the Revenue that such accidental fire just
occurred, and that there was no ill intention or ill design by the appellant in respect
of 'such fire. Therefore, no excise duty was recoverable on un-laminated fabrics
. which were semi-finished goods because the duty ought to have been remitted
under Rule 21 of the above Rules. The Adjudicating Authority has not considered -
these relevant facts and held that the appellant is liable .fc'>r excise duty of
Rs.24,94,499/- . which s an acton -without  authority of law.

When there was no dufy liability in the present case. It was not a ‘mandatory’.
condition that an adjudicating a}utho‘r.ity has to impose penalty equal to duty
“involved in a case as an authority certainiy possesses discretion to impose a lesser
benalty -or a ‘token penalty considering the facts and circumstances of
each case. The action of imposing penalty equal to the amount of duty alleged to
have been evaded by the appellant company is therefore, unreasonable and hence,
liable to be set aside. In the facts of the present case where no suggestion- or
allegation of any m.alafid.e intention fo evade payment of duty is even made oUt.
against the appellants, there is nojustiﬁcation_ in the imposition of penalty in law as
“well as in facts. They placed reliance on  the principles as laid down by.
the Hon' ble Supreme Court in ‘the land mark case of Messrs Hindustan
- Steel Limited reported in 1978 ELT (J159) wherein the Hon'ble Supreme
Court has held that penalty should not be imposed ‘merely because ‘it
was lawful to do so. The Apex Court has further held that only in cases where it was
“proved 'that assesses was guilty to conduct contumacious' or dishonest and the
error. committed by the assesses was not bonafide but was with a knowledge that

the assesses was required to act otherwise, penalty might be imposed. It'is helc‘l _by
thé Hon' ble Supreme Court that in other cases where there were only irregularities
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> The action of ordering recovery of interest Section 11AA of the Act is also without

“any authority as it provides for interest in addition to duty where any duty of excise

has not been levied or paid or has been short levied or short paid or erroneously

refunded with an intent to evade payment duty. In the instant case, there is no

short levy or short payment or non-levy or non-payment of any excise duty. The

- action of the Assistant Commissioner ordering recovery of interest under Section
'11AA of the Act is also bad and illegal’and liable to be set aside. '

» The reply and the written submissions on the record of this case are a part and
parcel of the present case. However, the Assistant Commissioner has failed to
appreciate these submissions and explanations while passing the impugned order,
and therefore the impugned order is against the weight of evidence is perverse in

“nature, and hence the same is liable to be set aside.

6. Personal heéring in the matter was held on 30.06.2023. Shri Sudhanshu Bissa, -
Advocate, appeared for personal hearing. He reiterated the submissions made in the
~ appeal-memorandum. He submitted that the appellant was manufacturing goods on their

‘own account as well as on job-work basis for M/s. ShaKti Polyweave Pvt. Ltd (100% EOU)
. and Shri Jagdamba Polymers Pvt. Ltd. Due to fire accident the goods of all these units kept

in the premises of the appellant got destroyed. The Appellant have lodged the FIR for the

incident and had applied for remission of duty with the Commissioner but their claim was
subsequently rejected.'The Appellant thereafter have filed the appeal before the Tribunal -
against the order of the Commissioner. However, the lower authority has confirmed the

demand of duty on the lost and destroyed goods also, even during the pendency of the

appeal before the Tribunal merely because Commissioner had rejected their remission
application. They submitted that the facts of filing appeal in the Tribunal with applicable

pre-deposit amounts to stay of operation of the order of the Commissioner. Therefore,
the impugned order passed by the lower authority is bad in law. They requested to set-
aside the impugned order or to remand the matter back to the lower authority with the
direction to decide the same only after the matter is decided by the Tribunal.

7. I have carefully gone through the facts of the case, the impugned orders passed by
the adJudlcatmg authority, submissions made by the appellant in the appeal
memorandum as well as those made during personal hearing. The issue to be decided in
the present case is as to whether the central excise duty demand of Rs. 24,94 499/-
~ alongwith interest and penalties, confirmed in the respective |mpugned orders passed by
the adjudicating authority, in the facts and circumstances of the case, is legal and propel

or otherWISe.

7.1  The above demands were raised on the argument that the appellant have not
given the proof of reversal of CENVAT credit of duty alongwith interest, involved in the
raw material / semi finished goods destroyed in fire, as was required under Rule 3(5C) of
" the CENVAT Credit Rules (CCR), 2004. It therefore was alleged that the appellant have
availed and utilized the dlsputed CENVAT credit of duty involved. in such destroyed

goods.
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O -
7.2 Appellant have reversed the Cenvat credit of R, 3,88,494/- availed on the raw -
material brought in the factory which got destroyed in fire. However, the Cenvat credit of
duty involved in raw material (used and converted into products like PP/HDPE, un-

| . laminated Fabric, Woven Sack etc by them On Jjob work basis) could not be returned to

the Principal manufacturer as they got des~froyed in fire, hence Cenvat credit was .not
. reversed. In.such goods duty involved amounted to Rs:24,94,499/-. They claimed that the
A g_cjods got destroyéd in fire hence the duty payable on such goods is required to ‘be
remitted in terms of Rule 21 of the CER, 2002. The adjudicating" authority however
observed that the remission application filed by the appellant was rejected by the -
-~ Commissioner vide OIO No.AHM-EXCUS-002-COMMR-33-2020-2021 dated‘31.03.2021-_‘
. on various grounds and one of the groundS for rejection was that the fire was avoidable -
- as corroborated by the FSL report dated 18.05.2016. The duty proposed in the SCN was
therefore confirmed as the remission of duties claimed by the appellant was rejected
hence they were required to reverse the Cenvat credit of duty involved in such destroyed

good&

7.3 The duty of Rs.19,02,646/- is demanded on 119224330 kg of raw material which
- were converted into goods like PP/HDPE Tapes, Braded Cord, Plastic S’tit’ching Thread,
. Woven Fabrics and Sacks etc by them. Duty of Rs. 5,91,853/- was.also demanded on the

goods produced by them on.job work for the Principal M/s. Supreme Petrochem Ltd.,
Mumbai. They claim that the raw. materials received from the Principal were converted -
- into products like PP/HDPE, Un-laminated Fabric, woven sack etc and before these goods:
. could be returned to the Principal they got destr'oyed in fire. From above facts, it is clear |
- that the demand against Appellant pertai‘n.éd to non-reversal of -Cenvat credit of 'du-ty
involved in semi-finished goods only whereas the Cenvat credit of duty involved in the

- - raw-materials which got destroyed in fireé was already debited.

7.4 The-Cenvat credit reversal in respect of the goods damaged in fire was demanded

in terms of Rule 3(5C) of the CCR, 2004. The duties were subsequently confirmed by the
. adjudicating. authority solely on the grounds that ‘the remission. claims filed by the
appellants under Rule 21 of the CER, 2002 were rejected by the Commissioner. Hence, it
was held that the Cenvat credit of duty involved in such goods which got destroyed in fire

needs to be reversed.

. 7.5 To examine the issue, Relevant Rule 21 is reproduced below:-

RULE 21. Remission of duty. — [(1)] Where it is -shown to the satisfaction of the
[Principal Commissioner or Commissioner. as the case may bej that goods have been lost
or destroyed by natural causes or by unavoidable accident or are claimed by the
manufacturer as unfit.for consumption or for marketing, at an ly time before removal, he
may remit the duty payable on such goods, subject to such conditions .as may be

- Imposed by him by order in writing :

Provfa’ed that where such duty does not exceed [ten thousand rupees] the provisions of
this rule shall have effect as if for the expression ‘[Principal Comrmissioner or
Commissioner, as the case may bej’, the expression “Superintendent of-Central Excise” has

been substituted : -

Prow'déd further that where such duty exceeds [ten thousand rupeesj but ‘.doe; not .
ced [one lakh rupees], the provisions of this rule shall. have effect as if for the
ieSsion ‘[Principal Commissioner or Commissioner, as the case may be] _z‘/le_
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expression “Assistant Commissioner of Central Excise or the Deputy Commissioner of
Central Excise, as the case may be, " has been substituted : : Q

Provided also that where such duty exceeds [one lakh rupees] but does not exceed [five
lakh rupees], the provisions of this rule shall have effect as if for the expression “[Principal
Commissioner or Commissioner, as the case may bel, the expression “Joint
Commissioner of Central Excise or Additional Commissioner of Central Excise, as the case

may be,” has been substituted.

The authority referred to in sub-rule (1) shall, within a [(2) period of three months from
the date of receipt of an application, decide the remission of duty :

Provided that the period specified in this sub-rule may, on sufficient cause being shown
and reasons to be recorded in writing, be extended by an authority next higher than the
authority before whom the -application for remission of duty Is pending, for a further
period not exceeding six months.]

Rule 21 of CER, 2002 above, provides for remission of duty payable of the goods
destroyed. The raw materials were duty paid goods and a manufacturer can claim
remission of duty which is payable on the goods manufactured by him but which is not

yet paid.

7.6 - Further, Rule 3 (5C) of the CCR, 2004, provides that where the duty on ahy
goods manufactured or produced by an assessee is ordered to be remitted under Rule
21 of the CER, 2002, then the Cenvat credit taken on inputs used in the manufacture or
production of said goods shall be reverse. Relevant text of Rule 3 (5C) is reproduced

below:.

Rule 3(5C): Where on any goods manufactured or produced by an assessee, the
payment of duty is ordered to be remitted under rule 21 of the Central Excise Rules,
2002, the CENVAT credit taken on the inputs used in the manufacture or production of
said goods [and the CENVA T credit taken on input services used in or in relation to the
manufacture or production of said goods] shall be reversed.

On plain reading of said provision, I do not find any stipulation therein, requiring |
~ the appellants to reverse the amount of Cenvat credit availed on the inputs/raw

materials that were used in manufacture of semi ﬁmshed/ﬂnlshed goods which got

destroyed in fire especially when in the instant case the remission of duty was rejected

by the Commissioner. The above provision is applicable only when duty has been

ordered to be remitted under Rule 21. In fact, in the present case, the duty has not

~ been rémitted therefore the application of above provision is misplaced. |

7.7  Further, the demand notices also refers Board’s Circular No. 800/33/2004-CX.,
dated 1-10-2004, which clarifies the admissibility of Cenvat Credit on inputs used in the
manufacture of the finished goods'on which duty has been remitted. The Board at Para-3 '

has clarified that;

"In view of the decision of the Tribunal in the case of Mafatlal Industries, Board has
reconsidered the issue of admissibility of Modvat/Cenvat credit on inputs used in the
manufacture of finished goods on which duty has been remitted. Accordingly, Board's
Circular No. 650/41/2002-CX, dated 7-8-2002 is hereby withdrawn. It is clarified that the
credit of the excise duty paid on inputs used in the manufacture of the finished goods on
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-which the duty has been remitted due to damage or destruction etc: is not permissible and
the dues with interest should be recovered.” '

-~ The above circular also deals with the scenario where duty and interest is to be recovered.
~ when remission of duty is order, which is not the case on hand hence, the abqve circular is.
not relevant in'the present appeals. '

7.8 1 place reliance on the decision passed by'Hon’b‘le Tribunal of CESTAT, Principal
Bench, New Delhi passed in the case of Arhant Studes Lid.- 2016 (332) E.L.T. 827 (Tri. -

. Del.) wherein it was held that;

"Though the excise liability arises at the time of manufacture the payment of duty is at the
-time of clearance. There could be no clearance of destroyed products, As the destruction
has been an admitted fact there could be no auty liability on the goods which are not
cleared. Considering the above factual and legal position, we are not able to agree with the

© reasoning given by the Original Authority and we find the order unsustainable. Accordingly,
we set aside the impugned order and allow the appeal with consequential relief if an .

7.9 Hon'ble CESTAT, PRINCIPAL BENCH, NEW DELMI in the case of J.J. FOAMS PVT.
LTD - 2015 (327) E.L.T. 349 (Tri. - Del.) held that: |

. "As regards the destruction of the goods in the job workers Tactory admitted|y the .
recejpted goods were work-in-progress and .Were not the finished goods, 7')‘/0Ug/7 Iam of
the view that such semj finished goods are-also entitled to the remission of duty but even
if.the Commissioners’ stand is accepted, no duty liability would arise in respect of semj-
finished goods inasmuch as the same had not attained final stage so as to be liable to duty
of Excise..” '

7.10  Hon'ble High Court of Madras in the case of CCE, Chennai-1V Vs Fenner India
Ltd.-2014 (307) E.L.T. 516.(Mad.) rejected department’s appeal and held that;

“1Z. In view of the items referred to in clause (5C) to Rule 3 of the Cenvat Credit Rules,
2004 as above, the question of reversal would occur only when the payment: of auty. is
ordered to be remitted under Rule 21 -of the C entral Excise Rules, 2002, The said Rule deals
with remission of auty. Admittedly, the assessee has not claimed any remission and no final
product has been removed, Hence, for that reason also, réliance was placed on clause (5¢)
fo Rule 3 of the Cenvat Credit Rules, 2004.” » : ’

The -above decision was also relied in the case of VEC Industries Pvt. Ltd. Vs CCE
C.Ex.&S.T, Vadodara-II - 2017 (352) E.L.T. 507 (Tri. - Ahmd.)

711 Hon'ble’ Principal Bench, New Delhi, in the case of Nectar Lifesciences Ltd. Vs.
Commissioner Of C. Ex., Chandigarh-Ii- 2013 (293) E.L.T. 247 (Tri. - Del.) held that;

“13. We further note that the legal issue as regards reversal of credit is well settled. If the . -
inputs, on which the credit stand availed were issued for further manufacture of the good's
and goods are 'desz‘royed during the course of.manufacture of the goods, no reversal of
.Cenvat credit is called for. For the above proposition, reference can be made to the
Tribunal’s decision in the case of Commissioner of Central Fxcise and Customs, Pune v.
Spectra SpeC/b//'zj) [2008 (231) ELT. 346 (Tri.-Mum.)] as upheld by the Hon ’b/.e‘Supremg
Court as reported in [2009 (240) EL.T. A77]. To the same effect is another decision of z‘fie
Tribunal in the case of Commissioner of Ceniral Excise Chennari v. ./na'c/;em_ Electronics
/2003 (151) EL.T. 393 (Tri.-Chennaj)] wherein it stand held that where inputs were actually
“ Bohewd thereafter destro ved in fire accident there is no requirement of reversal of
i it. The said decision also stands upheld by the Hon'ble Supreme: Court when
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the appeal filed by the Revenue was dismissed, as reported in 2003 (157) E.L.T. A206 (S. C )]
The list is unending and we do not feel any need to refer to all such decisions as the issue

/s almost settled.”

7.12 Hon'ble High Court while deciding the issue whether reversal of credit on inputs
used in intermediate goods destroyed in fire accident not requi’red, dismissed the Central
" Excise Appeal No. 2 of 2009 filed by Commissioner of Central Excise, Pune against the
. CESTAT Final Order Nos. A/464-465/2008-WZB/C-1I/SMB, dated 23-5-2008 as reported in
2008 (231) E.LT. 346 (Tri-Mum.) (Commissioner v. Spectra Specialities). While
dismissing the appeal, the High Court passed the following order: '

“In this case the Customs Excise and Service Tax Appellate Tribunal (for short, ‘the. -
Tribunal”) has, in the impugned order, observed that it is not disputed that the fire and
consequent destroying of the inputs used in the intermediate products and the cap/z‘a/
goods were accidental. After recording this finding of fact, the Tribunal rejected the appeal
filed by the Revenue. There is no question of law involved. Besides, the liability is to the
extent of Rs. 70,000/-. Hence, the appeal is dismissed.”

The Appellate Tribunal in its impugned order had followed the decision of Tribunal’s Larger
Bench in case of Grasim Industries [2007 (208) EL.T. 336 (Tribunal-LB)] held that reversal of
Cenvat credit on Iinputs gone into /nfe/med/az‘e products which were a’esz‘royed into fire

accident was not required.”

[Commissioner v. Spectra Spe;ialities - 2009 (240) EL.T. A77 (Bom.)]

.8. - Applying the ratio of above judgments and considering the legal framework, I find -
that the appellants are not required to reverse the cenvat credit of duty involved in the’
semi-finished goods which got destroyed in fire at the premises / factory of Appellant as
these semi-finished goods were to undergo further manufacturing ‘process. These goods
got destroyed before they were cleared. Duty of excise is leviable on any excisable goods,
manufactured and feady for removal from the factory. In the present case, products
destroyed in fire were semi-finished, at intermediate stage of manufacturing of the final

- products, and therefore there is no duty liability for such semi-finished products.

© 9. Since the semi-finished goods have been destroyed in fire and the same have not
been removed from the factory, I.am of the view that reversal of Central Excise credit
cannot be fastened on such destroyed goods. The penalty imposed Under Section 11AC
of the Central Excise Act, 1944, is also not justified in view of the fact that goods have not -
been removed from the factory as they got destroyed in fire. However, since the appellant
. had informed the Central Excise-Authorities regarding the fire incidence took place in the
factory, there is no suppression of facts and violation of the statutory provisions, for which
imposition of penalty under Section 78 of the said Act is justified.

- 10. In view of the foregoing, the impugned order confirming the Central Excise duty
- demand along with interest and imposition of penalty is concerned, the same is set aside.
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(ReLha A. Nair)

- Superintendent (Appeals)
~CGST, Ahmedabad
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To,
. M/s. Shakti Polyweave Pvt. Ltd.,, - Appellant
Plot No. 401/4 & 5, GIDC, Dholka,

Ahmedabad-382220

The Assistant Commissioner, - " - Respondent
. CGST, Division-V, Ahmedabad North
- Ahmedabad
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1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.

3. The Assistant Commissioner (H. Q. System) CGST, Ahmedabad North.
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